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Abstract

The aim of this thesis is to construct an efficient, well-balanced and predictable
indirect liability system for dealing with digital copyright infringement in China. In
order to address the digital revolution that has challenged copyright protection,
China has carried out a series of legislative attempt on developing an indirect
copyright liability system in recent years. The joint tort oriented, knowledge-
centred liability attribution rules and a set of borrowed safe harbour provisions
from the United States have set out the rudiments of the indirect copyright liability

regime to deal with digital copyright infringements.

However, there have been constant debates on the confusing joint tort law
underpinning, the inconsistent knowledge standard and the conflicting nature of
safe harbours. Incomprehensive attribution rules and incompatible exemption rules
are major factors impeding the effective copyright law enforcement and the

efficient operation of the intermediary’s business.

This thesis seeks to establish five principles. First, it takes a deep look at history
and economics of the copyright law, suggesting that principles of technology
neutral, balance and efficiency are three fundamental principles underpinning the
establishment of an indirect copyright liability system. Second, the long ignored
general tort law should serve as guidance for the establishment and interpretation
of indirect copyright liability rules. Third, the study of the United States’ doctrines
of contributory liability, vicarious liability and inducement liability suggests
culpable-conduct based rules for liability attribution in China. Fourth, through the
study of authorisation liability in commonwealth countries, this thesis proposes the
transplantation of multi-factors analysis in interpretation of attribution rules into

China. Fifth, by examining and comparing the United States’ and the United



Kingdom’s safe harbour provisions, the study argues for integrated safe harbour

rules in China.

Through learning the Anglo-American experience, this thesis finds that compared
to the borrow-to-use approach, a more efficient build-to-suit approach for a viable
legal transplantation is recommended. This thesis proposes an independent-tort
theory oriented, culpable conduct based indirect liability system, with modified safe
hatbour provisions, in China. In this way, a justified and compatible indirect

liability system can be optimised with equilibrium among relevant partieies.

vi



Acknowledgements

I am very grateful to many people that have contributed in direct or inditect ways

to this thesis.

Foremost, I would like to express my indebtedness to my supervisor Dr Wei Shi,
for his timely and effective guidance and indispensable suppott. I owe most of my

skills as a researcher to him.

My sincere appreciation goes to members of my supervisory committee who have
offered me insightful comments: Professor Dermot Cahill, Howard Johnson, Mark
Hyland, Sarah Nason and Aled Griffiths. Besides, I thank Dr Jing Zhen, Mairwen
Owen and Professor Jinxue Fan for their continuous support and encouragement.
I benefit a lot from research workshops held by Professor Suzannah Linton, Dr
Yvonne McDermott, Dr Roberts Hayley and Dr Evelyne Schmid. Special thanks

go to Professor Anthony Baker for his expert suggestion.

My gratitude goes to Senior Editor Spencer Joffrion, Editors Eric Holmes, Philip
Cernera and Mandy Russo from New York University Journal of Intellectual
Property and Entertainment Law for their diligent editing work and continuous
support on publishing my article ‘Establishing an Indirect Liability System for
Digial Copyright Infringement in China: Experience from the United States’
Approach’. Their expertise and experience is a great help for the manuscript of

this thesis.

I am also deeply grateful to my dear colleagues, especially Lei Zhu, who has
generously provided feedback on an early version of this thesis. In addition, I
would like to acknowledge the financial support from China Scholarship Council
and Bangor Law School.



Finally, my heart-felt gratitude goes to my family. I thank my parents, Jinsheng Ma
and Ping Li, for theitr endless love and their faith in me. My love goes to my
husband Feng Wu, who has been accompanying me from the start of my PhD

research.

viii



Contents — Summary

DEVELOPING AN INDIRECT LIABILITY SYSTEM FOR DIGITAL COPYRIGHT INFRINGEMENT

TN CHIIN A uvunsurvonsovsissnsssvsansiinsus s isvisassssusessbssesastovssns igssnsismvs eoh s as s e si R S 3o T34 VS0 oS o an o m s Soa o eanisi i
A RECONCILIATION OF THE ANGLO-AMERICAN APPROACHES.........coccormnrenssnnssssmesassisssssssssensans i
Declaration anid COMSENT ivsemivismmisiiussisssssssiinssviismsinsssiesssssssss s i ssyioyisss 4sssgs s 8msssavnessaavs iossvssaas iEuss i
7 o T O U OSSO v
ACKIOWIedZEMENES .uicimisicsnisissssssusssurisn usissssasssissssasissssisissss 5555888570 T543 6080 EFISH S5 SR 4RIV R IRIRRINTR e n T TSR vii
CONLENtS — SUIMMEATY wuiiiiusnessssnisesssiesssssssssesssssmssmsnssssssnssssssssssssssssssessasssssssesnsssssssssesssssesssasssesnsssorsesassssssesssnsane ix
[B11) 11111 R SRRSO AP X
Chapter 1 Introduction.......ccoccuiiicnninnssncssssssnnsssnsssssssssssssssnsssnsns o ais S p s s AR A TR S R— 1
Chapter 2 Indirect Copyright Infringement on the Internet in China: Debates and Problems.........c......... 37

Chapter 3 Constructing the Fundamental Principles: A Historical and Economics Analysis of Indirect
Copyright LiaDility oiviiinsicinin sissinssiansiesesssssssasasssis i sississseossiarssovess sasss sonsistisiassonissssossissvomsisanonnnss 79

Chapter 4 General Tort Law Provides Guiding Principles for Indirect Copyright Liability .........ccvsveeven. 133

Chapter 5 The United States’ Contributory and Inducement Liability: A Fault-Based Approach for China
....................................................................................................................................................................... 156

Chapter 6 Authorisation Liability in Commonwealth Countries: A Multi-Factors Analysis of Culpable

Conduct APpProach for ChiNA.....iiismmseiimesmiesimiesinisoniisssmsossssmssssssesesssssessssssssssssssansssosssasses 199
Chapter 7 A Build-to-Suit Approach for Modifying Safe Harbours in China ........ccccecceerenicsnenisnsersnens 254
Chapter 8 ConClusion i iiisaisiisivmiisimmsmtaisiaitsiissississsssistiss 10 3s5sssissapsnnssnssas sssssssansanssnsssnessasenssssssos 312
BibHOZEADRY cicsssnvisvismiiiicnisivssiinsssisssaisusssvusisivisssasssivsssnisssivsssinsssassvies s9ss biassswbi Wasssevamussssvsaisabvassrassinivs 323
A DD T TN v caiessan v oiav e e oo iR o8 EEE AN UL WS4 AR LAR oo e PR eSS A RS R RS E A AT £ TR RS A TR BRSO AR AR SEA SRR TERR SRR 365

ix



Contents

DEVELOPING AN INDIRECT LIABILITY SYSTEM FOR DIGITAL COPYRIGHT INFRINGEMENT

TING TR TINLA S s s s ominmioisissah ssinnisi snssisnsdsh e ms SO 40 00 SR WG S GRS 640 S RSN TR Yo T R i
A RECONCILIATION OF THE ANGLO-AMERICAN APPROACHES.......ccorunmmmssnmsnssnsansssssnssnssasssssssnnass i
Declaration And CONSENE ciiiisiiiisssiiissssssiisissssissanssssnsssnivsssssssnssassssstsssnssssnsinstasans soanss sasnmssasssnsssasssssisssassssasass i
AIDSEEACE, .. vccirarusssnnsnssssessunssstsssssssssnsssssssssssssassesssssustsns 1ssssssnsssosnsssnssssssssasssnasssnssssnsss hssssss bnnsssnnssassssshnssdars snsssnts v
ACKNOWISAZEINEINS cnsiusassvssivnssassnesorsssonnnesssansassnssstssnss ssassissiassssssossssssyessssnsosssssssssssansasnorssmansssssarsvonsessassasusiaans vii
CONENLS — SUIMIMIATY 1eeirereeessessanssstossasronssssssssassssssssssssssssssssssass sossesssssssssesssssssssesssssnssssssessassssstssssessnssesssassasssass ix
COMERIEES < ;ucsusvussavinssnssnosesssuss vus s U0 E S5 05 000 B AN EA S GuhH AR BN SH AoV ST oSO HGH s TS BRR U O SNAE S RO RO NSRS SN S SHT Vo X
Chapter 1 Introduction....emiimiisisissimmsmismmsmmmsiessmsmssens T TSR E e et SR AR taR sy Ea SRR eNETREE At U e s 1
11 Research BackBromiiitl e iy sss sy s o ins st s s S s s s sy 1
1.1.1 Digital Copyright Infringement: Challenges and Reforms...........cccovviinininincnininn, 1
L T I RO O s as o BT T v s VoW T o s B SR B 4
1:1.:3 Thie WOrldwite TReSDOISE . uismmssrvsuncvissiione s svsnisssvisarsnes s 5655 b ity 5458 1 Eassh 6305 555055 BRI ST 1VTIRSRSBERS E1) 9
L RS e O R i i B e T S T TR e P R s v e 10
1.2:1 The Chinese Legal SyYstem. oo rams sssosssnsesins svivaniss cxsiv s ismsvamasssersssst sonssssaviss 11
1.2.2 The Legal Framework for Copyright Liability in China ..........cccocoviiiiniiiiiiniiniinse s 13
1.2.3 The NSP’s Examination Obligation and Censorship in China.........ccocovvniiiinniiiiiiinii, 17
1.2.:4-Debates and PrOBIEME. ... e.xoxsrernre ssssnnennuenss saessssbrndad i siiion sissesdiss s svissun st pass Gan v S s Na e dumnesvin 19
1.3 ResearOhi QUBBEIONS cuvcumnimimivesiiminsamain isedoss s innss sesssaames 4o 44 sosvssisoss i ia o4 St oo de s oo TS SR b 21
1.3.1 On What Orientation Should the Chinese Indirect Copyright Liability System be Built?................. 21
1.3.2 Which Attribution Approach Should China Adopt?.......ccccoiiiiniiiiiniiiiii 23
1.3.3 What Reforms are Necessary for an Efficient Operation of Safe Harbour Provisions in China?....... 28
1.4 Thesis Statements Five PrNCTPIES s smvasaveonss oo resin seouns soammym somis s i ey oms s 0 S0 e Wb T s dius 30
LS R ESEALEI SATAECTN .. evesnrnomaressnssanssssinisnnisss sisases smsbnd GoaTids o8 0l ssa v T S S AR S O T AV A e T 31



1.5.1 Research MethOOIOZY ....vvcieeeieeiesiesiese s sttt e e ssn st te s e s e e sae e snesnesrnesseenseasesasasnsesnsesaes 31

1. 3.2 Limiations of the RESEANEN i wsesioimssimmsiomimisnsmimss v s sins oo simscsssn sy s et i 32

1.5.3 Outline of the ReSEAICh.......ccciiiiiiieeirice e e s sa e e 33
Chapter 2 Indirect Copyright Infringement on the Internet in China: Debates and Problems .....c.cccceueee. 37
2L ITOOE CERRTOTIN oo i o e 0 s D s T B et S N et i ma nms s e 37
2.2 Three Debates on Indirect Copyright Liability RUIES.......ccccociiriiniviniierinnieiininisninesessieesinsssnessresssnessnes 37
2.2.1 Debate on the Tort Basis for NSP Copyright Liability .......ccccociiiiiiiiinniiniiiieniniiesssecnnessieeneeens 38

2.2.2 Debate on the NSP’s Knowledge Standard..........c.ocviviiiiniiicinniiimie i svinesisssrinsicrsssiesessne v 41

2.2.3 Debate on the Nature of the Safe Harbours ........cccviviieiininiiniennisessisersseeseseesensesens 48

2.3 Incompatible Safe Harbour Provisions in the 2006 Regulation.............ccccecveeiiiiciieirnesieineiiiies e enneeenecseennes 53
2.3.1 A Confusing Knowledge Standard ..........c.ccceiriiiiniiiesiniiinnniiiieisee s ssinreeessneeesssseesesssssssssssssassssasans 54

2.3.2 A High Financial Benefit REQUIrEIMEnt........cccviiiiiiiiniiiiiiiiiiisiesiies e s ess s e s srees 58

2.4 Inconsistent Attribution Rules in the 2013 ProvisSion .......ccocieeviciiieioninsiieesee st snesre e eeenens 61
2.4.1 Overview 0fthe 2013 ProviSION.......civeriisiermrmnieniiinimes s sssesssssssssssssssssssssssssssssasssnsssesssasnsens 63

2:4:2 Assessitis the FAUL OF A0 NSP vciiimnvimsininisss oo s s s s savoiis st v s s va o bvasvavines 65

2:4.3 The Knowlede STANTAP ... icoivommismsommssivssis sosomares ressns s oresis o ssses s b icans i symoesss s s ines 67
2431 HSrprehing “KOOW® o snssnirnss s s aios v i v s s SV e s T e o 68

2.4.3.2 Interpreting ‘Should Have KNOWIN .........ociiiiiiiiiiiieiiiseivrs e sne s snsessse s sneessbnessasessseessnsssnsesses 69

2.4:4° The Neet 10 CHANES wvimiaiius o rosiiss e sy s b a4 75
1 L) Ty 77

Chapter 3 Constructing the Fundamental Principles: A Historical and Economics Analysis of Indirect

Copyright Liabilityisssvssissivsissvaisssisssivvnisssivsnsssessassinsasssqysssasssanssssssmissssrasarssasusessarsasiaasusssunsatsanseassassins 79
B I i (oo Loz 1o O O 79
3.2 Tracking the Root from Copyright History: the Evolving Role of Intermediaries .........c..ccvervivvnvireciiiniennns 80
3.2.1 Retrospect and Prospect: a Thorny Mission for Digital China ...........cocoeveivmmennieiinnenieienersieiiesinne 80
3.2.2 Different Routes, Same Destination: a Comparative Study between the UK and China.................... 84



3.2.2.1 Origin of Copyright: The Interaction of Privilege and Politics ..........cocoeeiviiiiiiiiciiininn 85

3.2.2.2 The Evolving Copyright Regime: the Rise of Author’s Right ........c.ccoeiiiiiiiiiiiniinnn 94
3:2.2.3 DIal COPYTIRIE wouuoummmusis sissssssssuosmsmissivesenms 3iesaassse s e ssssss a3 5011434343 11 sibs 190 bR 105
3.2.3 What does History REVEal? ........ccueiereeiiieiiiciciiiiiiiinis i ss s s nassbnseb e abe s 109
3.2.3.1 A Common Ground for Legal Transplantation...........ccccevciiiiiinieiiininninmisiiiesnins 109
3.2.3.2 Restore the Copyright Balance by Technology Neutral Principle ........ccoocviivvniniinciennnnn. 112

3.3 Towards an Efficient Indirect Copyright Liability Rules in a Balanced Copyright Protection System: an
OO T O D T R O IV 8 vamrana s ooy 0 E R VA0 B SRR 500 TS 4 T VA G S0 G 44 93 4 49094 A R S R ARV 115
3.3.1 Market Failure Calls for a Balanced Copyright Protection in the Digital World............................. 115
3.3.1.1 Three Justifications for a Balanced Copyright Protection: an Economic Perspective.............. 115
3.3.1.2 Implication of Digitalisation: Market Failure..............ccovviniriiinicnicnieiinsesieesnnns 118
3.3.1.3 Available Approaches to Combating Market Failure: an Economic Analysis .........cccccccoveienis 120
3.3.2 An Efficient Indirect Copyright Liability Regime........cccoveviviiiniicniiriici s 122
3.3.2.1 Prerequisite Factors to Justify the Imposition of an Indirect Liability Rule ... 122
3.3.2.2 Benefit-cost Analysis of Indirect Liability System for Copyright Infringement...................... 123
3.3.2.3 Main Doctrines of Indirect Liability for Copyright Infringement .........ccccceoveviviivniiniiiiininns 126
3.3.3 A Balanced and Efficient Indirect Copyright Liability Regime .........c.ccoovvivcnnieiininininienniracnnnns 128
3.3.3.1 An Outdated Copyright Law SyStem?........cccevieerininiinniisiienisinisisesiesnssnssnssnsennsernessesssesns 128

3.3.3.2 An Analysis of Social Benefit against Cost of Access for Indirect Copyright Liability System

......................................................................................................................................................... 129

O I G T O T v s o s T o B e s D U S S S s v 130
Chapter 4 General Tort Law Provides Guiding Principles for Indirect Copyright Liability .......cccoveveeree 133
AL PO T OETOT: oy s T o o R S S S B R A S P 133
4.2 ReViSItINg TOIt TREOTY ..eoveeiieieieeeeetc e s s s bbb e e ea e sb e b s e s ens s 134
4.2.1 Liability for Aiding and Abetting Torts (Implied Concerted Conducts).......occvivveenvircicriereininiennns 136

4.2.2 Liability for Inducing TOMS .......ccooiiiiniiiiiiiiiir e 137

4.2.3 Liability for Permitting Use of Premises or Instrumentalities ...........ccoovivneviviinrinnieesinincnisinennenes 139



4.2.4 Substantial CertainNty TESE ......oceerivirriierererserenraierearsteeesseeseesseteseessssessesesesessessesensesssessssssnssensonens 140

4.3 Applying Tort Theory to Indirect Copyright INfringemENt ..............covvirieirirerriesrre s ste s st e save s 142
4.3.1 Applying the Knowledge and Contribution Standard to Contributory Infringement....................... 142
4.3.2 Applying the Substantial Certainty Test to Inducement Liability .........c.cccovevviriiriimisiiesiinissinnns 147
4.3.3 Vicarious Liability in Copyright Regime: an Expansion of Tort Law Principle........ccovvvveirerevennene 150
B4 CONCIUSION. o1ttt ettt ettt e s s et s e e ee s e ae e b eRe e s en e e e b eRe s b s saens b st e 152

....................................................................................................................................................................... 156
5.1 INEFOAUCEHION 1.ttt ettt ettt et en s st beeme et e emeraseneensemtesns et e sereanseneenesanasesesnssaeeres 156
5.2 The Sony Rule does not apply in Digital Copyright RIGIME......c..ccviviiviiviornierieniniieesesessissesssseseessesssenses 160
5.2.1 The Sony Rule: Substantial Noninfringing USES.........cccvveieeivivieieiirmesiinresssisessereseesessseseesiseseeses 161
5.2.2 Refining Sony Rule in Napster: Actual Knowledge and Ability to Control.........ccoceeevevevvivcisnnenne. 166
5.2.3 Constraining Sony Rule in Aimster: Economic Analysis on Control..........cccueveeevieescenisriieieins 168
5.2.4 Sony Rule in Grokster: a Dead Brid? ... it isisiissississsiessiss e svsssssainive 169
5.2.5 Criticism of the Sony ‘Staple Article of Commerce’ DOCIrNe..........cerieeviiieeseieiieseeisieeeseressans 175
5.3 Contributory Infringement: Knowledge and Material Contribution ............c.cceveeriieioiersseisssesnereesennns 179
5.3.1 The Knowledge REqUIFEIMISNL. . ....ccviieitieeiricerieersterisrsessarsessesesssesnsasssessssnarssssssssnsssessssssnssassssses 180
5.3.2 The Requirement of Material Contribution: A Broad Interpretation.............cccoceviiireciiiniciereinenns 184
5.3.3 Missing Factors? Experience for CRINE...........cccovoieriiererinereecerie e sissnssaesreses s rsesssssnsvnsssssnssnes 187
5.4 Does Vicarious Liability Apply in China? ......ccccooiiiiiiiiiiiiiiiiiiciie ittt see et eae s s s 188
5.4.1 Expansion of Vicarious Liability from Tort to Copyright Law in US ........cccovveeereeevenrnnrcersrerennes 189
5.4.1 Vicarious Liability does not apply in China Copyright Law Regime ........c..cccovvviiiiivniiciinricncnene 191
5.5 Inducement Liability: What can China Learn? ...........c.cooceerioieirerieeneiiiecseeieecereeereessesse s renssensesessrseressseen 192
5.5.1 Purposeful, Culpable Expression and Conduct..........cooviiiiiiiiiiiiniinice e 194
5.5.2 Abetting Infringement in CRINA.........coceiiiinniinenee et en s 196
5 CDOTTRINIS O sovucuwramansssuwnarmons v e s s e s 58 8 0 W Y 0 S T S S R 196



Chapter 6 Authorisation Liability in Commonwealth Countries: A Multi-Factors Analysis of Culpable

Conduct Approach for ChiNa......ciiisimismmmimiimmimmsiiimimsiasimmmsms s .. 199
LT I U1 e DTt 4T« OO DTS PUP PP 200
6.2 Conceptual Analysis of Authorisation Liability ..........ccccviiiniiiiiniiiiiii e 201
6.2.1 Sanction, Approve Or COUNTENANCE ........ceveeeiereiertiieriesisiiestsisississsessassessasaeasssssnsesssasssnsesssanasans 202

6.2.2 Grant OF PUIDOTE 0GR xow i suiniunssis o ivesssisi imisisisssnsssiiisiasi s esas 5w s v donivissummevines 205

6.2.3 From ‘Express Permission’ to ‘Implied Invitation’, including ‘Indifference’ ..........cccccovviininnnns 208

6.3 Multi-Factors Analysis of Authorisation Liability ......cc.ccceviieiiiiniiiiiniienni s, 213
6.3.1 The United Kingdom’s Common Law Approach. ... 213

6.3.2 The Australian Legislative Approach ........cccccvivinmiiinicsies i snsessesne snesnennes 219
6.3.2.1 Relationship: the right and position to coOntrol .........ccovveiiininnicse e 221

6.3.2.2 Control: power and ability to prevent act of copyright infringement ..........ccccevvvviiiciiirennnn 223

6.3.2.3 Mental element: knowledge or intent...........ccovirieriiiiiniie e 229

6.3.2.4 Due care: taking reasonable steps to prevent or avoid the act..........coeovviiiiiiiiininniiiinn 234

6.4 Confusing Concept with Comprehensive FActors .....c.ccccoiviiiiiiiniiiniesiins e 236
6.5 The United Kingdom Approach versus the United States” Approach ...........cccvvvveviiiiiinininninnn, 242
60 NG OSION s v smmemissoviessveinns s sviess s s b s 5T VB S G TR S e TS T T S 50 B0 ST S SRR 251
Chapter 7 A Build-to-Suit Approach for Modifying Safe Harbours in China .......ccvcvvienniiciniisncsnnsanianns 254
Tl IIVEOTTCEIOTY sy asvinray povvs sovmanmuman st s s e o R R R 0 S T e S T A VRS T RS A3 254
7.2 The United States” Approach: Strict INterpretation .........ccocveeverieeseeaiesissses e e 258
7.2.1 Guiding Principles of Interpretation, Threshold Criteria & Structure..........ccccvvinivineninnniinnnns 258

7.2.2 The Knowledge Requirement Under § 512(c) and (d) of DMCA ......cociviiiiiiieicniisciiiiiinniens 262

7.2.2.1 The Content of Knowledge: Occurrence of the Activity or the Infringing Nature of the Activity?

......................................................................................................................................................... 263
7.2.2.2 General Knowledge or Specific Knowledge?.......c.ccocvviiiiiniiniiiiiiiiiiiiiiiieesiiiiieccneinn 265
7.2.2.3 Determining the Actual Knowledge: a Notice Centred Approach..........cccovvriviininicinennnnnn, 268
7.2.2.4 Determining the Apparent (Red Flag) Knowledge: Seeking the Balance Point...........c..cc...... 271



72205 Wil BlindnessDoGtine conumumms s i i e G ipe 276

7.2.2.6 The Parallel/Co-extensive Approach or the Independent Approach.........ccoccccvveveeivieeirnerinine, 280
7.2.3 *Control’ and ‘Benefit’ under § 512(c) and (d) of DMCA........c.coviiiiiriiiieniieeesiie s esrreesies s ennneeas 283
7.2.3.1 Is Item-Specific Knowledge Required in the ‘Right and Ability to Control’?........cccceeeeenee. 283
7.2.3.2 Does Safe Harbour Control Element Codify Vicarious Liability? ......c.cococviiieviiiininnsinenn, 284
7.2.3.3 What is ‘Something MOTE’? .....cccoiviiiiiiiiiieiesiiise st ets e st sbe s bt et e s e bs s e snaesnis 288
7234 Fitianicial BRRETTE v i s v s e v sh i s b oo e e s 290

7.2.3.5 Interpreting Safe Harbour: Common Law Vicarious Liability Approach or Independent

APPIOACKHT L.ttt ettt sae e a bbbt et eAe bt e b e e e ke Rt es b e b e be b e b e e areean 292

7.2.4 Safe Harbours and Inducement Liability ...........ooviiiiiiiiiiiiiiie st sre s s 295

7.3 The United Kingdom’s Broad Interpretation on ‘Actual Knowledge’ ..........cccoevvvreeierninvinnnrininsssesiessnesnnns 296
7.4 Differences between the United States and the EU ..........cocoiiiiiiiiiiniiiiineain e essresss s ssinns 305
7.5 Conclusion: Which Approach Should China AdOpt? ........cccovvvieerireereressiseesenesesseessssesssseesesssseessssssnseses 309
Chapter 8 ComCluSION civisiissesisssiisisevisamionviisssssseissosasssosaiiss isssaiisssssas s wisIssssvsssaaisias sssiisssssssraasussns 312
8.1 OVEIVIEW OF SEUAY c.ooiiiiieiiiiieciiit ettt ettt et e et n et e b e e bt s e b s eabeeasasnseabebbe et s essenssensenneeaenranareen 312
8.2 Major Findings: Five PrNGIPIES . uimmisimuiviiss csmsiinsaies o sbissve vt s s ssiitsuss svadins s esssadsansi sissiiaavais 317
8.3 A Reformed Framework for China .........ccociiiiiieniininini it st b e e s 318
Bibliography ... S R - 323
AL LEEISIALION 11uiiviiiiiiiiciietietiett ettt b et et ettt st te b e e s b e eb s e e bt et b e bt b et a et b e b et ea b et e be bt eabeebesareran 323
L International TNSEEMIIEILES c.vimsimvuistisiiomaneisneiin uie avis v s sissssissovsditishsbiatsssiaisavass st svessniasns 323

2. The European Union DIFEOLIVES .........cievicrieiiersiieieteieeeteeseesesssessssestissassasseesesssensesssessesssnsesesenssasnss 324

B WAL LSBT TATION ccnesurimusnsmmisian s e s oS Ao 4 0 S ek Vi S S s T B e v 325

B L T OO TP 329
..  TheUnited KINEAOMT s smmmmmssimmacmssionisssies e v o s e i e i s 329

B N T ¢ | | RSOOSR OSSP UP PR UR 330

3. TheUnited States of AMETICH i rwiswmimsssmtemiois s ssseers v v 5T vms v 330

XV



. BOGKS, . vsvsserserspensesssassessrressrmonsressennasnssnss nessnmsssss da o) S b0y b TR B T T AT O A N s 334
D. Contribution to Edited Books . .ausmiiimmnisiimisioisiie s siaim s wiseen ismssssssssirs s sores savesns anssnsssmianissontoss 338
A 1o o | S i Sy S (T P O T e 341
F OCHEE RSO UTEES wrunmiss s smaimemss s e s sy 406008 00 s o R e W RV ST B 360
Appendices............. R AR R L R S R R D S e R 365
Appetidin 1 List ol ABDrEVIATIONS s sim simmsmssss issiism i tes e ommissssim aiss FEGAT 850 1o e aas ot VRS 365
Appendix 2 The 2013 PrOVISION.......ccciviierireeinrensernisteisssessessresessssssss s srssesnes st essssssssessesasesssssssssnsssasnsesnens 366
Appendin 3 The 2006 Regulation: v messmvises i sin s s wiimmsi i i aasiiisimii 374

xvi



Chapter 1 Introduction

1.1 Research Background

1.1.1 Digital Copyright Infringement: Challenges and Reforms

This thesis deals with the research question of ‘how to construct an efficient, well-
balanced and predictable indirect liability system for dealing with digital copyright
infringement ! in China’. The significance of the study is to identify major
problems exist in current copyright rules under the digital environment, and to
provide workable framework and principles for the establishment of indirect

copyright liability system in China.

Ever-improving technological advances, especially the rapid development of digital
technologies and the popularisation of the network, have provided impetuses as
well as challenges for the application of traditional copytight law principles, which
have been tested within the digital environment to see whether the balance
between copyright and commerce has been interrupted and whether changes are
needed. Since the adequacy of direct copyright liability has been challenged on

many occasions,” the increasing recourse to indirect copyright liability regime has

Digital copyright infringement refers to the infringing activity conducted in the digital
environment, for instance, sharing unauthorised files through the Peer-to-Peer system,
uploading unauthorised copyrighted materials onto websites, or providing links to copyrighted
materials.

? It is difficult for copyright holders to enforce their rights in the digital envitonment because of
the negative publicity and the difficulty of identifying, locating and suing individual infringers,
who often lack the financial resources to compensate for their infringements. The RIAA cases
in the United States set an example on negative publicity. The defendants were individual
infringers, who could be customers or potential customers of the copyright holders. See RIAA
To Stop Mass Lawsuits, Rolling Stone, Feb. 5, 2009, at 18; Also see Antony Bruno, A New
Batte Plan: Fresh Approach Needed in RIAA’s Fight Against Piracy, Billboard, Oct. 18, 2008,
at 16: ‘After suing 35,000 people since September 2003 for illegally sharing music files online,
the Recording Industry Association of America announced in December that it has halted its
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